Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Video Description: Implementation of the
Twenty-First Century Communications and
Video Accessibility Act of 2010

MB Docket No. 11-43
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REQUEST OF ESPN, INC. FOR FURTHER EXEMPTION FROM LIST OF TOP FIVE
NON-BROADCAST NETWORKS

The Walt Disney Company and ESPN, Inc. (“ESPN™)' hereby submit the instant request
(“Request”) to extend ESPN’s existing exclusion from the list of top five national non-broadcast
networks subject to the video description rules of the Federal Communications Commission
(“FCC” or “Commission”).> As explained herein, ESPN does not provide at least 50 hours per
quarter of prime-time non-exempt programming. Therefore, the Commission should affirm its
prior conclusion that the FCC’s video description regulations do not apply to ESPN.

Pursuant to the Twenty-First Century Communications and Video Accessibility Act of
2010 (“CVAA”) and the FCC’s implementing rules, multichannel video programming
distributors with 50,000 or more subscribers are required to provide, on a quarterly basis, 50

hours of video-descripted prime time and/or children’s programming on each of the top five non-

" ESPN is 80% owned by The Walt Disney Company.

2 See 47 C.F.R. § 79.3; see also Video Description: Implementation of the Twenty-First
Century Communications and Video Accessibility Act of 2010, MB Docket No. 11-43, Report
and Order, 26 FCC Rcd 11847, (2011) (“Video Description Order”).
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broadcast networks they carry.” These regulations, however, do not apply to live or near-live
programming, i.e., programming that is “performed either simultaneously with, or recorded no
more than 24 hours prior to, its first transmission by a video programming distributor.* Thus, in
adopting the video description rules presently in effect, the Commission expressly excluded
ESPN from the top five non-broadcast networks because ESPN did not provide at least 50 hours
per quarter of primetime programming that is not live or near live.’

The Commission further stated that it would update the list of top five non-broadcast
networks on a periodic basis to account for changes in ratings of programming networks.® The
second update of the list of top five non-broadcast networks is scheduled to occur on July 1,
2018, based upon the 2016-2017 ratings year.” The FCC stated that programming networks that
do not air at least 50 hours of non-exempt primetime programming may seek an exemption from
the video description requirements.® Accordingly, ESPN is filing the instant Request for further
exclusion from the list of top five non-broadcast networks.’

As was the case when the FCC adopted the Video Description Order, ESPN does not

consistently provide at least 50 hours per quarter of non-exempt (i.e., non-live or non-near live)

3 See Twenty-First Century Communications and Video Accessibility Act of 2010, Pub.
L. No. 111-260, 124 Stat. 2751 (2010), 47 C.F.R. § 79.3(b)(4).

*See 47 C.F.R. § 79.3(a)(7). See also CVAA at Title II, sec. 202(a)(3) (stating that the
video description regulations “shall not apply to live or near-live programming”).

> Video Description Order, at  14.

6 See Video Description Order, at § 18. See also, In the Matter of Implementation of
Sections 716 and 717 of the Communications Act of 1934, as Enacted by the Twenty-First
Century Communications and Video Accessibility Act of 2010, Biennial Report to Congress, 29
FCC Red 11909, n. 412 (2014) (“Report to Congress”).

7 See Video Description Order, at § 18; Report to Congress at n. 412.

8 See Video Description Order, at 9 18; Report to Congress at n. 412.

? See Media Bureau Announces National Nonbroadcast Network Rankings for Purposes
of the July 1, 2015 Update to Video Description Requirements, Public Notice, MB Docket No.
11-43; DA 18-42 (rel. January. 12, 2018) (stating that requests to be excluded from the list of
top five networks covered by the video description requirements must be filed no later than 30
days after publication of the Public Notice, i.e., by due March 9, 2018.)



prime-time programming. ESPN's programming is well-known to contain a mixture of live
sporting events, live studio sports reporting shows, and replays of very-recently taped studio
sports programs. This programming includes, among other things the NFL, the NBA, MLB,
College Football and College Basketball. ESPN's award-winning studio programming
includes SportsCenter, Around the Horn, Outside the Lines, Baseball Tonight, PTI, ESPN
Films and SC Featured. Given this mixture of live and studio nearly-live programming (much
of which has a significant audio component), ESPN is exactly the type of network that the
CVAA intended to exempt.

In preparation for submission of this Request, ESPN reviewed its programming line-up
for the past thirteen quarters, from October 1,2014 through December 31, 2017.'° As part of
this process, ESPN categorized its prime-time content (as defined by the FCC) as to whether
it was “live or near-live,” as defined in the FCC’s rules.!! Based on this careful review, and as
further detailed in the attached Declaration,'> ESPN found that for every one of the past six
quarters, ESPN did not air more than 50 hours of non-exempt (i.e., live or near-live)
programming during prime-time hours. In addition, attached to this Request are a few
illustrative programming schedules from December 2017 that provide additional details with
respect to ESPN’s programming schedule. 13 In short, ESPN continues to “primarily air

programming recorded less than 24 hours before it is first aired.”* Accordingly, ESPN submits

19 To qualify for its current exclusion from the top five national non-broadcast networks,
in 2015, ESPN submitted information regarding its programming line-up for the six quarters,
from April 1, 2013 through September 30, 2014. Thus, the instant Request includes
programming information from June 26, 2016 through December 31, 2017, the end of the most
recent calendar quarter.

"'47 CEFR. § 79.3)7).

12 See Attachment A.

13 See Attachment B.

1 Video Description Order, at § 2.



that it clearly continues to qualify for a further exemption from the video description

requirements set forth in Section 79.3 of the FCC’s rules.

March 5, 2018

Respectfully submitted,

/s/ Susan L. Fox

Susan L. Fox

Vice President, Government Relations
The Walt Disney Company

425 Third Street, S.W., Suite 1100
Washington, D.C. 20024

(202) 222-4700




Declaration of Kenneth Gordon, Jr.

I, Kenneth Gordon, Jr., serve as Assistant Chief Counsel for ESPN. In this capacity, I
have recently overseen the review of ESPN's programming schedule for the past thirteen
quarters (from October 1, 2014 through December 31, 2017) to confirm that ESPN continues
to qualify for a continuing exclusion from the top five non-broadcast networks under the
FCC’s video description rules.

I asked ESPN employees with access to the schedule for ESPN over the past six
quarters to review ESPN’s prime-time schedules during that time-frame and to categorize the
programming into categories that reflect the FCC’s definition of live and near-live
programming, as set forth in Section 79.3(a)(7) of the FCC’s rules. This review of ESPN’s
schedule over this time frame indicates that, for every one of the past six quarters, ESPN did
not air more than 50 hours of live or near-live programming during prime-time (again, using
the definitions of near-live, as set forth in Commission rules). The specific findings for the last
six quarters are listed below.

In addition, I asked ESPN employees to review the schedule of each calendar quarter
since third quarter of 2014 (i.e., period end date of the last quarter reported to the Commission
by ESPN in connection with prior exemption request) and ESPN’s analysis found that the
average number of hours of non-exempt programming that we aired during prime-time was
thirty-four (34) hours per calendar quarter (with all quarters well below the 50 hours per
quarter threshold, except for the fourth quarter of 2014 (fifty-two (52) hours) and second

quarter of 2016 (fifty-one (51) hours)).



Calendar Quarter Avg. Hours: Prime-Time Non-Exempt

Programming

June 27, 2016 —September 25, 2016 29 hours

September 26, 2016 — December 25, 2016 | 35 hours

December 26, 2016 — March 26, 2017 28 hours
March 27, 2017 — June 25, 2017 42 hours
June 26, 2017 — September 24, 2017 21 hours

September 25, 2017 — December 31,2017 | 26 hours

I hereby declare, under penalty of perjury, that, to the best of my knowledge,

information and belief, all of the factual information contained herein j ccu1dle/jomplctc k
7Assistant Chlef Co (}

ESPN, Inc
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